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आदेश / O R D E R 

भहावीय स िंह, उऩाध्मक्ष के द्वाया  / 

PER MAHAVIR SINGH, VP: 

This appeal of assessee is arising out of the order of the 

Commissioner of Income Tax (Appeals)]-25, Mumbai, [in short CIT(A)], 

in ITA No. CIT(A)-25/IT-163/2017-18/44 dated 20.05.2019. The 

assessment was framed by the Income Tax Officer (in short ITO/ AO), 
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Central Circle-27(2)(5), Mumbai for the A.Y. 2011-12 vide order dated 

29.11.2016 under section 143(3) r.w.s 147 of the Income-tax Act, 1961 

(hereinafter referred to as ‘the Act’). 

2. The first issue in this appeal of assessee is against the order of 

CIT(A) in not condoning the delay despite the fact that there is sufficient 

cause for not filing the appeal within the time. For this assessee has 

raised the following ground No. 1:- 

“1. The learned Commissioner of Income Tax 

(Appeals)-25, Mumbai (CIT(A)) erred in law and 

in facts in dismissing the appeal filed by the 

appellant by holding that the appeal was not filed 

in time and accordingly barred by limitation. In 

this connection, the learned CIT(A) also erred in 

rejecting the plea for condonation of delay filed 

by the appellant by  holding that there was no 

sufficient cause. 

The appellant prays that the delay in filing the 

appeal before the CIT(A) may please be directed 

to be condoned.” 

3. At the outset, it is noticed that the penalty order under section 

271(1)(c) of the Act was passed by the Assessing Officer on 29.05.2017 

and assessee in form No. 35 i.e. appeal form to be filed before CIT(A), 

the date of receipt of order is shown as 03.06.2017. Thereafter, the 

appeal was filed only on 09.01.2018 and thereby there is a delay of 190 

days. The assessee has filed condonation petition before CIT(A) stating 
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the reasons which are mentioned by CIT(A) in Para 5.2. which reads as 

under:- 

“5.2 The assessee has claimed that the delay 

was occasioned due to the fact that the assessee 

had asked his accountant to forward the order to 

his tax consultants but the accountant forgot to 

do the same. This averment by the assessee is 

not supported by any document, evidence or 

affidavit."  

4. The CIT(A) has not accepted the condonation of the assessee and 

main reasoning given by CIT(A) in Para 5.4 for not condoning the delay 

reads as  under: - 

“5.4 The submission of the assessee is 

considered. It is trite that the assessee is 

required to explain each day‟s default in view of 

the decision of the Supreme Court in the case of 

„Office of the Chief Post Master General vs. Living 

Media India Ltd‟ CA No. 2474-2475 of 2012 and 

other decisions. The AR had no explanation for 

the fact that the assessee did not bother to 

ascertain whether an appeal is to be filed and 

whether the appeal was filed. It is also a fact that 

even during the period the assessee had not 

discontinued or suspended his business and the 

work of the assessee had continued unabated. 

There is no evidence that the advocate of the 



    
Page | 4   

   ITA No. 5030/Mum/2019 

Shri Paras Kothari ; AY 11-12 

assessee was unaware of the requirement of 

filing appeal due to any omission on the pat of 

the accountant. The accountant also has not 

been produced to support the claim made by the 

assessee. Therefore, it is not possible to accept 

the bland submission of the assessee.” 

5. The CIT(A) has discussed various case laws and it is noticed that 

the CIT(A) after admitting the appeal also discussed the merits of the 

case and confirmed the action of the Assessing Officer in levying the 

penalty under section 271(1)(c) of the Act by dismissing the appeal of 

the assessee. 

6. None is present from assessee’s side. On the other hand, the 

learned Sr. DR Ms. Shreekala Pardeshi present from Revenue’s side. 

When this point was pointed out to her that atleast one opportunity 

should be given to assessee to file the supporting documents, evidences 

or affidavits. The assessee should also allowed the opportunity to produe 

the accountant for examination before CIT(A). She has not contested the 

same.  

7. After hearing the learned Sr. DR and going through the facts as 

noted above, we are of the view that atleast, assessee should given one 

opportunity to explain the delay either by producing the accountant or 

by producing any affidavit or any evidences as noted by the 

Commissioner of Income Tax (Appeals). Hence, we set aside the order of 

CIT(A) and remand the matter back to his file for fresh adjudication. 

Needles to say that the CIT(A) will first adjudicate the issue of 
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condonation and in case, he condones the delay, he will adjudicate the 

issue on merits.  

8. In the result, the appeal of the assessee is allowed for statistical 

purposes. 

Order pronounced in the open court on 17.03.2021    

 
Sd/- Sd/- 

(ए  रयफ़ौय यहभान / S RIFAUR RAHMAN) (भहावीय स िंह /MAHAVIR SINGH) 
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